MILLER JOHNSON £ | IRWIN IP

Practical Counsel. Powerful Impact.

An Entrepreneur’s Guide to IP:
What to Protect and When to File

Dish Roulette Kitchen
February 23,2026

Robyn Bowland and Kyle Watson



*Disclaimer*

This presentation and its materials aim to provide general public information
and entertainment pertaining to American intellectual property law. They reflect
the authors’ personal views and do not serve as specific legal advice, as legal
solutions can vary by case. The content has been simplitied for clarity, so it may
not be applicable to all situations. Neither the authors nor Miller Johnson/Irwin

IP LLP assumes responsibility for the opinions expressed or for any inaccuracies.
Additionally, the materials do not establish an attorney-client relationship.
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MILLER == _ i For more info:
JOHNSON Practical Counsel. Pra ctica | CO unse | ) https://millerjohnson.com
Attorneys POW@ rfu | | m pa Ct https://irwinip.com

Two Midwest firms
merging to serve clients

e [RWIN [P worldwide.

INTELLECTUAL PROPERTY LITIGATION

Check us out on Linkedin,
Facebook, and Instagram
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Meet Us

« Associate at Irwin IP, a
Miller Johnson Firm,
since 2024

» 10 years experience as d
Design Engineer and
Former Patent Examiner
at the USPTO

« Amateur chef, baker,
and BBQ aficionado

e Member at Irwin IP, a
Miller Johnson Firm

« Over 15 years of
experience in
Intellectual Property
Law

Robyn Bowland Kyle Watson
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Many Businesses Have IP Without Realizing It

Certain Industries in the US are IP-intensive

- Forexample: Pharmaceuticals, Technology,
Entertainment

« Theseindustries account for 38.2% of the US GDP
and nearly 75% of US exports.

« Nearly 30% of jobs in the US are in IP-intensive
industries.

IP Licensing in the US
« In 2023, the US IP licensing market was estimated to
be worth $62.18 billion, up from $43.5 billion in 2013.

Trends regarding companies that recognize and
leverage their IP

« Higher growth

«  More likely to export

- More probable to seek and obtain financing

IRWIN IP LLP and MILLER JOHNSON

in billion U.S. dollars

Market size

“Historically 80% of a company's value
was in its physical assets and 20% in IP.
These days, 80% of most company value
is IP and only 20% is physical assets.’

62.18
59.6 60.8

2021 2022 2023

© Statista .



MILLER JOHNSONEE[IRWIN IP

COPYRIGHTS (©)  PATENTS (())  TRADESECRETS (  TRADEMARKS (®

IRWIN IP LLP and MILLER JOHNSON



IP Overview and Examples

Patent New and useful ideas

(Utility) and improvements
thereof

Patent New ornamental (non-

(Design) functional) designs

Trade Secret Technical information:
processes, test data,
designs and drawings

Commercial information:

methods, list, and

advertising strategies

Household items,
semiconductors,
medical devices

Shape of furniture,
fabric patterns, mobile
phone interface

Coca-Cola flavor recipe
and marketing strategy,
KFC's recipe, Google
search algorithm, Lena
Blackburne Baseball
Rubbing Mud, IBM'’s
corporate culture

20 years from date of  $$$%
filing of patent
application

15 years from date of  $$%
grant

Indefinitely if the $-5$$9%

secret is kept
confidential (e.g.
reasonable steps) and
legal requirements are
met

IRWIN IP LLP and MILLER JOHNSON



IP Overview and Examples

Copyright  Original expressionsina  Andy Warhol’s Author’s life plus 70 years $
tangible form like Campbell Soup, (or, for anonymous or
computer programs, films, Pictures you take, works made for hire, the
architecture, videos, Content on your shorter of creation plus
graphic images, fine art, Website, that story in 120 years or publication
music, photos, books, etc.  front of the recipe plus 95 years)

Trademark Source identifiers suchas  Company names As long as the business  $%
words, slogan, design, and logos such as continuously maintains
sound, scent, color, or a Apple and Starbucks and uses the trademark
combination thereof that is in connection with goods

source-identifying or services

IRWIN IP LLP and MILLER JOHNSON
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Patents: Definitions

NEW (NOVEL)

Has anyone else in the |
“prior art” already done

exactly what you
invented?

NOT OBVIOUS (INVOLVES
AN INVENTIVE STEP)

Has someone else in the “prior
art” done something close to
what you invented, and would
it be obvious to modify what
they did to arrive at your
invention?

MILLER JOHNSONER|IRWIN IP

USEFUL (UTILITY)

Very low threshold.
Essentially, if your
invention can do
anything more than
serve ds d paperweight,
it probably will meet the
utility requirement.

IRWIN IP LLP and MILLER JOHNSON



What does a Utility
patent look like?

Claims - the fence around the around the
property (scope of the legal protection)

Specifications — the blueprint explaining
what's inside and how it works

Click for patent

example

IRWIN IP LLP and MILLER JOHNSON

(12)

(54)

{71}

21}
(22)

(Hi)

(87}

{65)

(600}

(51)

(52)

United States Patent

Burroughs et al.

PACKAGING FOR NATURAL PEANUT
BUTTER

.\]'.]'\Iic.'u11:¢:{;nnﬂ'r|.vll-' Philipp Burroughs,
Rockville, MDD (US): Adrienne MeGill
Burroughs, Rockville, MDD (LI5)

Inventors: Geoffrey Philipp Burroughs,
Rockville, MD (US): Adrienne MeGill
Burreughs, Rockville, MD (LIS)

Moatice: Subject 0 any disclaimer. the term of this
patent is extended or adjusted under 35
U.S.C. 154(b) by 562 days

Appl. Mo 16/967,042

PCT Filed: Mar. 1, 2019

PCT Mo POT/USZOI9M02033T
§ 371 (o)1),
(2} Date: Aug. 3, 2020

PCT Pub, No.: WO2019/169288
PCT Pub. Date: Sep. 6, 2019

Prior Publication Data
LIS 202146437 Al Feh, 18, 2021

Related U.S, Application Ibata

Provisional application No, 62/637 500, filed on Mar,
2, 2018,

Int. CL
BOLE 2700 (202200
BOTE 2788 (2022.00)

(Continued )

.S, CL

CPC BOTE 2738 (2022.001); A23L 25180
(Z016.08); BO1E 274078 (2022.00);

(Continued )

iy Patent No.:  US 11,878,277 B2

(45) Date of Patent: Jan. 23, 2024
(58} Field of Classification Search
CPC L BOIF 35/3202: A47) 2043/04481; A47]

43/0722; A231. 25/10; A23V 2002/00
See application file for complete search history.

(56) References Cited
LS. PATENT DOCUMENTS

4.973,168 A 1171550 Chan
5567047 A * L1996 Fritsch ... A477 43

(Continued)

OTHER PUBLICATIONS

Witmer Products, Inc. “Natural Peanut Butter Mixer": May 6, 2017,
Daovamlosded; hirps: S web archive orgweb 2010 TOS0601 1034 Tutp:
wowwwitmerproducte.com’ pbutter hitml.

Primary Examiner — Anshu Bhatia
(74) Amorney, Ageny, or Firm — Steven Scott Lloyd;
Gordon Feinblat LLC

(37} ABSTRACT

The invention of the present disclosure is that of functional
packaging systems useful for reducing the separation of
solid and liquid constituents of its contents. The invention is
particularly useful for preventing the undesirable separation
of salid and oil phases of food products such as natural
peanut butter that is manufactured without the use of unde-
sirable additives such as hydrogenaied vegetable oils, leci-
ihin, monoglyeerides, diglyeerides and other substances that
slow separation of the solid and oil phases from cne anciher.
In one embodiment. the invention comprises a container
with a rotating base which when rotated actuates the agita-
tion of the product comained within, as a result of the
concurrent rotation of one or more axes configured with an
agitater or equivalent means of stirring or mixing the
contents. The invention is further provided with hermetic
sealing means and the like 1o ensure food safety.

4 Claims, 5 Drawing Sheets



https://patentimages.storage.googleapis.com/41/c9/b7/f00bdd9c9f11f0/US11878277.pdf
https://patentimages.storage.googleapis.com/41/c9/b7/f00bdd9c9f11f0/US11878277.pdf

What does a Design

patent look like?

A Single Claim — The ornamental design
for (something), as shown and described.

Drawings — the fence around the around
the property (scope of the legal protection)

Click for patent
example

IRWIN IP LLP and MILLER JOHNSON

a2 United States Design Patent (. Patent No.:

Thomas

US D1,031.205 S
45) Date of Patent: «+ Jun. 18, 2024

(54) RING CANDY CONFECTION

(71y  Applicant: Imaginings 3, Ine., Niles, IL (L5}
(72)  Inventor:  Dhale Thomas, Mundelein, 11 (1US)
(73)  Assignee: IMAGININGS 3, INC.. Niles, IL (US)
(**)  Term: 15 Years

(213 Appl. No.: 29/881,641

(22)  Filed: Jan. 4, 2023

(51 LOC {14 Cl s, =01
(32) U.5.C

USPC s DAA06: D102 D27
(38)  Field of Classification Search
UsPC L DTO0-130, 199 42675, 104, 249, 275,

A26/600, 5459, 512; D24/100-104;
273/420; DATOT, T14; D28/B.1. 4;
I314/433: 1M0720, 31; 3
D21/622
CIPC ... AZ3G 4/02; A230F 4/06; AZ3G 4/08; A23G
4710y A23G 4720, AZRG /000 A23G
338 AZ30r 3042 A2 35 AZRG
/50; AZ3G 9/Md8; A23K 1/164: A23V
2000200
See application file for complete search history

156) References Cited

LS. PATENT DOCUMENTS

D242.646 5 121976 Shorin et al,
5 1977 Mecker D24r194
G980 Anderson . Dllis4
41987 Stavola .. Dang
1271997 Wilkurm n24/194

5F 12000 Lesck oo D21
% 22000 Didia oo D210
5 T2000 Diamond
TR T 7000 Diamond L DT
-1 R2000  Diamond
5 12003 Dizmond
TR * 572003 Manville L DXLAGY
5 % 5200 Paguette ... e [ 3G
s % T200F Eroepel o e 240154
38 * RI00F Diamond e DL2T
A0 5 F 0 S2006 Pils e D210
D7eLsI0 5 % 72017 Fenna [0
20160120767 Al 52006 Williams-Blair et al

® cited by examiner

Primary Examiner — Katie Jane Stofko
(T4} Attorney, Agens, or Firm — Perry Holliman

(57} CLAIM

The ornamental design for a ring candy confection, as shown
and described.

DESCRIFPTION

FIG. 1 is a top, front and left side perspective view of a ring
candy confection showing my new design;

FIG. 2 15 a bottom, [ront and right side perspective view
thereot:

FIts. 3 is a top plan view thercof;

FIG, 4 is o botiom plan view ihereof;

FIG. 5 is a right side elevation view thereof, the left side
elevation view being a mirror image thereof;

FIG, & is a front elevanon view thereol: and,

Flti. 7 is a rear elevation view thereef,

[he broken lines shown are included for the purpose of
ilhisteating the uaclaimed portions of the anticle and form no
part of the claimed design.

1 Claim, 7 Drawing Sheets

o e



https://patentimages.storage.googleapis.com/55/9d/bf/a9e796a7ae9d7c/USD1031205.pdf
https://patentimages.storage.googleapis.com/55/9d/bf/a9e796a7ae9d7c/USD1031205.pdf

Patents: Common Mistakes

Not conducting a prior art search

Inadequate patent description

Poorly drafted patent claims (to be or not to be [your own lexicographer])
Disclosing the invention, method, or process to the public too early
Waiting too late to file the patent application before a competitor

Not renewing the patent in time and ignoring maintenance fees

Provisional
Application Examination Granted
filed process Patent

Conversion of Application
provisional to utility Publishes
patent application

MILLER JOHNSONER|[IRWIN IP
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Patent Invalidity - Novel Anticipation/Obviousness
| CLAIM...

1. A sealed crustless sandwich, comprising: 22
a first bread layer having a first circular perimeter surface coplanar to a
contact surface;
at least one filling of an edible food juxtaposed to said contact surface;

a second bread layer juxtaposed to said at least one filling opposite of
said first bread layer, wherein said second bread layer includes a second
circular perimeter surface similar to said first perimeter surface;

whereas crimped edge directly between said first perimeter surface and
said second perimeter surface for sealing said at least one filling
between said first bread layer and said second bread layer;

And the crust portion of said first bread layer and said second bread
layer has been removed.

wherein Said crimped edge includes a plurality of Spaced apart
depressions for increasing the bond of said crimped edge. 2
Wherein Said crimped edge is produced by using a circular cutting
press 4 inches in diameter with evenly spaced rounded flanges spaced
around the diameter of the cutting press every 0.25 inches for sealing

MILLER JOHNSON =& |[IRWIN IP
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Patent Infringement

HIGH
PROTEI

M%XAQ by Unknown Author is licensed under Image by Juliamay? from Pixabay Image credit: https://gallanttiger.com/

MILLER JOHNSONER|[IRWIN IP
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https://en.wikipedia.org/wiki/File:Peanut-Butter-Jelly-Sandwich.jpg
https://creativecommons.org/licenses/by-sa/3.0/
https://creativecommons.org/licenses/by-sa/3.0/
https://creativecommons.org/licenses/by-sa/3.0/
https://pixabay.com/users/juliamay9-50657091/?utm_source=link-attribution&utm_medium=referral&utm_campaign=image&utm_content=9641536
https://pixabay.com/?utm_source=link-attribution&utm_medium=referral&utm_campaign=image&utm_content=9641536

What Really happened to the
Uncrustables patent?

- Patent was granted 1999

« In 2001, Smucker Co. sued Albie’s for violation of their “Sealed Crustless Sandwich” Patent
- Albie’s filed to request a reexamination of the patent in light of new prior art

- Court found Albies did not infringe the Smucker patent

+  Smucker sought to narrow their claims (jelly surrounded by peanut butter)

- Examiner rejected narrowed claim, Smucker appealed

- In 2006, Board of Patent Appeals reversed examiners reasons for rejection, but found new reasons
to reject the patent.

« All Patent claims were canceled ... But Smucker obtained numerous trademarks

« In 2025, Smucker files suit against Trader Joes for trademark infringement over their “Crustless
Peanut Butter & Strawberry Jam Sandwiches”

MILLER JOHNSONER|[IRWIN IP
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When Should | File My Patent?

* As Soon As Possible!
+ US is a First-to-File system

* When your idea is “ready” or
“functional”

* You Must File Within the 1 Year

"grace period” of any Public
Disclosure or Offer for Sale

* International filings may not have a
"Grace period” for public
disclosures

MILLER JOHNSONEE[IRWIN IP
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Trade Secrets

What does a Trade Secret Protect?

 Secret formulas, processes, or
techniques that are valuable because
they are not publicly known

 Your “Secret Sauce”

Famous Examples:

« The Coca-Cola formula

 Dr. Pepper’s flavor ingredients
« KFC's spice blend

 Krispy Kreme’s donut recipe

MILLER JOHNSONEE|[IRWIN IP
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How do Trade Secrets Work?

 Figure out what needs to be kept secret
« Implement “Reasonable Efforts” to
maintain secrecy, such as:
o Require NDAs for anyone working
with the secret information
o Security procedures to protect the 10 SECRET ‘
information $ﬂ@ L
Properly maintained, allows you bring civil |
suits against unauthorized disclosure

(from a former employee, for example)

Once the secret is out, protection is lost

MILLER JOHNSONEER|IRWIN IP
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Why use Trade Secrets?

« Trade Secrets have no term — they are
effective as long as the “secret” is kept

« There is no public disclosure

+ No filing or application process

BUT

« Susceptible to independent
development and reverse engineering

« Overlapping Federal & State laws that
cover trade secret misappropriation

MILLER JOHNSONER|[IRWIN IP
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When Should | File for a Trade Secret?

* You do not register trade secrets

* Instead, if you intend to maintain
a trade secret, you must make
“reasonable efforts” to keep such
information secret:

- NDA's, limited access, training and
policies, clear document marking,
auditing your security policy, data
encryption, etc.

MILLER JOHNSONER|IRWIN IP
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Copyrights

Original works of authorship

fixed in any tangible

\
. .
medium of expression
o)
R

Copyright does not protect
the idea itself; only the
expression of that idea

[x]

@
9 [x]

MILLER JOHNSONEE[IRWIN IP




Copyrights

Section 102(a) of the Copyright Act provides categories of works that are copyrightable subject matter.

m:'/ Literary works r"j

m Pictorial, graphic, and sculptural works
l I Musical works, including any Motion pictures and other audiovisual
J\ accompanying words H works
Dramatic wPrks, mc]udmg any @ Sound recordings
accompanying music
Pantomimes and choreographic works I E Architectural works

On the other hand, section 102(b) of the Copyright Act gives us examples of material that are not copyrightable subject matter:

X Ideas X Systems X Principles
X Procedures X Methods of operation X Discoveries
X Processes X Concepts

MILLER JOHNSONEE|IRWIN IP
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Examples

Food Photography

* Menu photos

 Social media content

- Website imagery

- Promotional campaign
photos

Important: Photo copyrights belong to

the photographer unless assigned in

writing

Video Content

» Recipe tutorials

« Behind-the-scenes kitchen
content

« Brand documentaries

« Promotional reels

« Franchise training videos

IRWIN IP LLP and MILLER JOHNSON

Photo by Shameel mukkath: https://www.pexels.com/photo/fried-spring-rolls-with-white-cream-and-green-leaves-6089654/

MILLER JOHNSONES|IRWIN IP




Examples D

Menus
» Original menu descriptions S
 tasting menu narratives ROSIE’S COFFI
« creative dish names
(if sufficiently original) ONE COFEE
pairing explanation

s TWO S OORIES

p—
)

\ COFFEE

Cookbooks [ Recipe Books L—

» The expressive text in recipes — Today's speci’
(instructions, storytelling, | - '
commentary) |l
Photos and layout ‘

Intro essays and chef stories e

.
'b»ou“ou:' ol iy £

pANCAKES

Important: Ingredient lists alone
are not protected

Photo by Ron Lach : https://www.pexels.com/photo/a-person-holding-a-food-menu-8425210/

MILLER JOHNSON == [IRWIN IP 30
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Examples

Website & Blog Content

« About Us page

« Founder story

+ Blog posts (e.g., “The Art of
Pickles in Modern Cuisine”)

- Event descriptions

« Newsletter content

Graphic Design

« Menu layout design

* lllustrated menus

- Branded icons or artwork

« Custom typography

- Wall art created for the space

Photo by Tranmautritam: https://www.pexels.com/photo/full-frame-shot-of-computer-326514/

MILLER JOHNSONEE[IRWIN IP
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Examples

Literature

Art and Graphic Design
Architectural Work

Digital Apps [ Software

Music & Lyrics
Choreography [ Performances

More

Photo by Nataliya Vaitkevich: https://www.pexels.com/photo/close-up-of-a-phone-screen-8939516/

MILLER JOHNSON®& |IRWIN IP
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What's NOT available for Copyright

X Recipes (Ingredient lists [ Instructions*)
X Cooking methods

-ood presentation style

-lavor combinations

Restaurant concepts

X Slogans

X Titles or Short Phrases

X Ideas or Facts

XXX

.. but some of these may be protectable by
trademark, patents, and trade secrets

MILLER JOHNSONEE[IRWIN IP




° _ . -
Co pyrlg hts Registration not required, but strongly encouraged for

the benefits of statutory damages and attorney fees

Exclusive Rights From a Copyright
 To reproduce their work

. To prepare derivative works

o To distribute their works

. To perform/display their work publicly

. Copying an original expression from a copyrighted work
without the owner's permission is copyright infringement

. Protection starts automatically when your work is created and fixed

MILLER JOHNSONEE[IRWIN IP
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Why Registeration Matters

Registration with the U.S. Copyright Offices gives you:

Public record of ownership
Evidence of copyright validity
The right to sue in federal court
Eligibility for statutory damages
- $750-$30,000 per work infringed, or if willful infringement, up to $150,000
. Eligibility for an award of attorney fees
. Public record of ownership

Without Registration, enforcement of

your right is harder and less valuable eopyllight gov

MILLER JOHNSONEE[IRWIN IP
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Copyright Registration Process

Draft Stage

« Benefits
 Bringing a copyright i
infringement action o

* EVI d e n C e Of CO py r I g ht VG I I d I ty If you are a registered user, please login here. Welcome!
. o User ID*
« Presumption of ownership | |
Passwordx Welcome to the Electronic Copyright Office (eCC
¢ StCItUtOry dCImGgeS { 1 You may now use this website to:
* Register your work
u $ 7 5 O - $ 3 0,0 O O pe r WO r k * Preregister your work if you fulfill the requireme
H H Forgot Your Password or User Id ? / Reset Your Password ? * Submit electronic works to comply with a Notice
I nf rl n g e d If you are a new user, click here to register. gg)TE;)The eCo Sy;tem,htas beteEn C(I)nﬁfmgg for
. . . . er browsers such as Internet Explorer, Chron
u O r |f Wl I |fU I |n fl’l n ge m e n t, U p tO less than optimal behavior when used with the e
$ -I 5 O O O O To view and print documents you will need the A
14
[ ]

Attorney fees

MILLER JOHNSON&& ]IRWIN 1P
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How to Register Your Copyright

Action Stage

Determine eligibility
Single v. group registration

Copyright Registration
Register a Work

Standard Application

This Application may NOT be used to
submit "Unpublished Collections.” You must
select "Register a Group of Unpublished
Waorks" below to register multiple
unpublished works

authorship

Electronic filing:

Registration =

Registration of a claim in an original work of

Go to www.copyright.gov/registration/ Other Registration Options ol Suthon same clament ene vork, 545
= = ~ ote: Restrictions Apply .
Complete appropri ate application based on work Roglster Certain Groups of Published Works Standard Application -
and copyright type Eggf}g: 2):;:ﬁ;gﬁﬁ”{*;‘;E'Eﬂﬁi}f"orks Paper Filing (Forms PA, SR, TX, VA, SE) $125
de the f“ing fees Correct or Amplify an Existing Registration
. . Registration of a claim in a group of $85
Up to $500 for group works O“f]\fi;e.sggr;\éﬁgfﬁal Fees Required unpublished works
. Fees are non- refu ndq ble Preregistration of Certain Types of Work
Send a copy of the work to the U.S. Copyright Office Miscellaneous Registration of a claim in a group of $55
. . .pe Use an Exisling Template published photographs or a claim in a
Receive approval and copyright certificate Organization/Deposit Account group of unpublished photographs
Maintain copyright protection
Registration of a claim in a group of works $65

published on an album of music

Timeline
- Typically takes 3-9 months from filing copyright
application to receive certificate of registration

IRWIN IP LLP and MILLER JOHNSON

MILLER JOHNSONER|IRWIN IP



http://www.copyright.gov/registration/

Copyrights
. Example: © 2025 Owner Name

. Copyright: Can use the © symbol, “copyright” or the abbreviation
“Copr.”

. Year of publication: When the work was first published. If the work is
unpublished, indicate that, too, for example, “Unpublished Work ©
2025 John Doe.”

. Copyright owner’'s name: Name of the author(s)/creator(s) or the
entity that owns the commissioned work for hire.

MILLER JOHNSONER|[IRWIN IP
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When Should | Register my Copyrights?

* As soon as your work is created

» Before or within 3 months of
publication

* Before infringement occurs
* Betore seeking enforcement

MILLER JOHNSONER|[IRWIN IP
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Definition of Trademarks

“Trademarks protect brands - including logos, taglines, and even
company names - from imitation.” - US Chamber of Commerce

o Act as source identifiers

o Distinguishes your branding from competitors

o Prevent imitation

o Need to use the trademark

o Registration is not required but strongly encouraged

Trademarks identify you as the source of the goods and/or
services that you offer and can include:

o Logo on your products (albums, T-shirts, posters)

o Use of your marks on receipts and email signatures
o Use of your marks on social media content

o Website/domain name

o Services like live shows

MILLER JOHNSONER|[IRWIN IP
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Trademarks

. E.g. Verizon,

Notice of Trademarks Strength of the Mark: TikTok, Apple

y _ . Strong
™ I lchSEE Fanciful/Arbitrary

trademarks ()
SM E.g. Windy City Suggestive

- Unregistered | andscapin '
service marks P Degs(ﬂiptive E.g. Shoreline
_ Spirits
® - Registered marks
Weak

E.g.Just Do It®  cocemmamme

MILLER JOHNSONER|[IRWIN IP
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1. Application filed

Trademark Application Timeline g

application

1. Application filed - ~$350 per class of goods/services +Attorney Fees T — e TET——

2. USPTO reviews application and publishes (offica action)

3. USPTO approval or refusal:
1. Approves trademark and publishes it for opposition PR — =
2. Refuses to register your trademark, so USPTO issues letter (office and complete respanse respond and

application abandons

action) !
. . 5a. USPTO approves 5b. USPTO issues final letter
4. Response to office action: : e offce scton)
1. Submit atimely and complete response to the office action ! e
2. You don't respond and your application is abandoned I
. I Ba. You file an appeal 6b. You do not file
5. Repeat StepS 3—4, as reqU|red If‘-"' andfor submit timely appeal or fix issues
A | = and complete and application
6. p p ed 1 response abandons
1. File an appeal and/or submit a timely and complete response to !
flﬂa| |ettel’ t Ta. USPTO approves
’ . . . . . . and publishes
2. You don't file an appeal or fix remaining issues and your application trademark

is abandoned
7. USPTO approves trademark or TTAB processes your appeal
8. USPTO registers trademark
File Section 8 declaration or Section 8 declaration and Section 9 renewal 9.You ile Section 8 - WM 10.You fle Section 8 declaration

declaration and Section 9 renewal
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Types of Trademark Applications

Used-Based TM

® Requires evidence of use in interstate commerce at time of filing /
® Pros: Cheaper and faster to register than ITU

Intent to Use TM

e Have not used mark in interstate commerce yet, but individual has a "bona fide intent to use" the TM
In interstate commerce

® Pros: Have TM rights before using the TM, gives nationwide protection for the rights holder
e Cons: Longer to obtain because additional step compared to used-based TM application
e Notice of allowance

e \Within 6 months from the mailing date of the notice of allowance, must submit statement of use
which includes evidence of use of the mark in interstate commerce

e Can file for 5-6 month extensions for a total time of 3 years from the notice of allowance

e Past the 3-year period and there is no evidence of use submitted, then the application must be
refiled
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Trademark Classes

. International Classes 1-35 (Goods), 35-45 (Services)
. Most Relevant to the Food, Beverage, and Restaurant Entrepreneurs:
- 29: Meat and Processed Foods (Prepped and Pdckoc);ed Foods)

- 30: Staple Foods (Sauces, Seasonings, Coffee Beans | .
o 32: Light Beverages E— ——

- 33: Wines and Spirits JJ — AT

- 43:Hotels and Restaurants B _H___%}; ______ NI
BUT ALSO: — =
- 25: Clothing (Merchandise!) I |

- 35: Advertising and Business (Franchising)

Restaurant and Franchise marks: IN-N-OUT BURGER, ) )
SHAKE SHACK, THE CHEESECAKE FACTORY Trade Dress: "look and feel

Apple Showroom, Shape of Goldtfish crackers,
Food Preparation Mark: “Animal Style” In-N-Out

Slogans: “One Love” Raising Cane’s
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Common Trademark Mistakes

Using the mark inconsistently or having multiple marks across products
Not using the mark in commerce (or not documenting the uses)

Not evaluating the strength of the trademark; choosing a generic or descriptive mark
(e.g. “smooth” for skincare products or “green market” for a vegetable store)

Not doing a “clearance search” before committing time and money to developing the
name/brand

Incorrectly using or leaving off ™, sM or ® markers

When registering the mark, choosing the wrong trademark class(es) for the product or
service

Ignoring the deadline for mark renewal and renewal fees
Failing to police your marks
Not filing a new trademark application when goods/services change
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When Should | File?

* Before you start using a mark

* After use has begun to strengthen
and monitor the mark

* As soon as you find out someone
might be infringing your mark
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When Should | Call an Attorney?

* You think someone is infringing any
of your IP rights

« Someone accuses you of infringing
their IP rights

* You want to file for a patent,
trademark, or copyright

* You want to license IP to or from
another company
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Create original content and/or get permission
Properly attribute third party content

Double check that your IP is registered
Remember to maintain and renew registrations
Regularly monitor the market for infringers

Partner with third-parties who monitor for
infringing marks, technologies, or works of art

Do not wait once you have knowledge that someone is
violating your IP rights

Use cease and desist letters to put infringers on notice
of their infringement

Consult with an IP attorney regarding licensing and
litigation options
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IRWIN IP

We have a myriad of presentations and

resources for patents, copyrights,

trademarks, and trade secrets and
associated statutes, federal practices and
procedures.

Check out:
https://irwinip.com/resources/
* Trade Secrets Map
e Local Rules Map
* Presentations

IRWIN IP LLP and MILLER JOHNSON
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https://irwinip.com/resources/
https://irwinip.com/resources/trade-secrets-map/
https://irwinip.com/resources/trade-secrets-map/
https://irwinip.com/resources/local-rules-map/
https://irwinip.com/resources/local-rules-map/
https://irwinip.com/resources/presentations/
https://irwinip.com/resources/presentations/
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Questions?
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Contact Us

Kyle Wat

150 N Wacker Drive Suite 700 Robyn Bowland yle yvatson
Chicago, IL 60606 rbowland@irwinip.com  kwatson@irwinip.com
(312) 667-6080 (312) 667-6284 (312) 248-2604

millerjohnson.com

- -
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