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*Disclaimer*
This presentation and its materials aim to provide general public information 
and entertainment pertaining to American intellectual property law. They reflect 
the authors’ personal views and do not serve as specific legal advice, as legal 
solutions can vary by case. The content has been simplified for clarity, so it may 
not be applicable to all situations. Neither the authors nor Miller Johnson/Irwin 
IP LLP assumes responsibility for the opinions expressed or for any inaccuracies. 
Additionally, the materials do not establish an attorney-client relationship.
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For more info:
https://millerjohnson.com/ 

https://irwinip.com

Check us out on LinkedIn, 
Facebook, and Instagram

Practical Counsel. 
Powerful Impact. 

Two Midwest firms 
merging to serve clients 

worldwide.

IRWIN IP LLP and MILLER JOHNSON

https://millerjohnson.com/
https://irwinip.com/


Meet Us 

Robyn Bowland

• Member at Irwin IP, a 
Miller Johnson Firm

• Over 15 years of 
experience in 
Intellectual Property 
Law

Kyle Watson

• Associate at Irwin IP, a 
Miller Johnson Firm,  
since 2024

• 10 years experience as a 
Design Engineer and 
Former Patent Examiner 
at the USPTO

• Amateur chef, baker, 
and BBQ aficionado 

IRWIN IP LLP and MILLER JOHNSON
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Many Businesses Have IP Without Realizing It

Certain Industries in the US are IP-intensive
• For example: Pharmaceuticals, Technology, 

Entertainment
• These industries account for 38.2% of the US GDP 

and nearly 75% of US exports.
• Nearly 30% of jobs in the US are in IP-intensive 

industries. 

IP Licensing in the US
• In 2023, the US IP licensing market was estimated to 

be worth $62.18 billion, up from $43.5 billion in 2013.

Trends regarding companies that recognize and 
leverage their IP
• Higher growth
• More likely to export
• More probable to seek and obtain financing

“Historically 80% of a company's value 
was in its physical assets and 20% in IP. 

These days, 80% of most company value 
is IP and only 20% is physical assets." 
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IP Overview and Examples
Type of IP Definitions Examples Term Cost

Patent 
(Utility)

New and useful ideas 
and improvements 
thereof 

Household items, 
semiconductors, 
medical devices

20 years from date of 
filing of patent 
application

$$$$

Patent 
(Design)

New ornamental (non-
functional) designs

Shape of furniture, 
fabric patterns, mobile 
phone interface

15 years from date of 
grant

$$$

Trade Secret Technical information: 
processes, test data, 
designs and drawings

Commercial information: 
methods, list, and 
advertising strategies

Coca-Cola flavor recipe 
and marketing strategy, 
KFC’s recipe, Google 
search algorithm, Lena 
Blackburne Baseball 
Rubbing Mud, IBM’s 
corporate culture

Indefinitely if the 
secret is kept 
confidential (e.g. 
reasonable steps) and 
legal requirements are 
met

$-$$$$

IRWIN IP LLP and MILLER JOHNSON



IP Overview and Examples
Type of IP Definitions Examples Term Cost

Copyright Original expressions in a 
tangible form like 
computer programs, films, 
architecture, videos, 
graphic images, fine art, 
music, photos, books, etc.

Andy Warhol’s 
Campbell Soup, 
Pictures you take,  
Content on your 
Website, that story in 
front of the recipe

Author’s life plus 70 years 
(or, for anonymous or 
works made for hire, the 
shorter of creation plus 
120 years or publication 
plus 95 years)

$

Trademark Source identifiers such as 
words, slogan, design, 
sound, scent, color, or a 
combination thereof that is 
source-identifying

Company names 
and logos such as 
Apple and Starbucks

As long as the business 
continuously maintains 
and uses the trademark 
in connection with goods 
or services

$$

IRWIN IP LLP and MILLER JOHNSON
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Patents: Definitions

NEW (NOVEL)

Has anyone else in the 
“prior art” already done 
exactly what you 
invented?

NOT OBVIOUS (INVOLVES 
AN INVENTIVE STEP)

Has someone else in the “prior 
art” done something close to 
what you invented, and would 
it be obvious to modify what 
they did to arrive at your 
invention?

USEFUL (UTILITY)

Very low threshold. 
Essentially, if your 
invention can do 
anything more than 
serve as a paperweight, 
it probably will meet the 
utility requirement.

IRWIN IP LLP and MILLER JOHNSON
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What does a Utility
patent look like?

Claims — the fence around the around the 
property (scope of the legal protection)

Specifications — the blueprint explaining 
what’s inside and how it works

Click for patent 
example

IRWIN IP LLP and MILLER JOHNSON

https://patentimages.storage.googleapis.com/41/c9/b7/f00bdd9c9f11f0/US11878277.pdf
https://patentimages.storage.googleapis.com/41/c9/b7/f00bdd9c9f11f0/US11878277.pdf
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What does a Design
patent look like?

A Single Claim — The ornamental design 
for (something), as shown and described.

Drawings — the  fence around the around 
the property (scope of the legal protection)

Click for patent 
example

IRWIN IP LLP and MILLER JOHNSON

https://patentimages.storage.googleapis.com/55/9d/bf/a9e796a7ae9d7c/USD1031205.pdf
https://patentimages.storage.googleapis.com/55/9d/bf/a9e796a7ae9d7c/USD1031205.pdf
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Patents: Common Mistakes

• Not conducting a prior art search
• Inadequate patent description 
• Poorly drafted patent claims (to be or not to be [your own lexicographer])
• Disclosing the invention, method, or process to the public too early
• Waiting too late to file the patent application before a competitor
• Not renewing the patent in time and ignoring maintenance fees

Provisional 
Application 

filed

Conversion of 
provisional to utility 
patent application 

Examination 
process 

Application 
Publishes 

Granted 
Patent

IRWIN IP LLP and MILLER JOHNSON
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I CLAIM…
1. A sealed crustless sandwich, comprising:

a first bread layer having a first circular perimeter surface coplanar to a 
contact surface;
at least one filling of an edible food juxtaposed to said contact surface;
a second bread layer juxtaposed to said at least one filling opposite of 
said first bread layer, wherein said second bread layer includes a second 
circular perimeter surface similar to said first perimeter surface;
whereas crimped edge directly between said first perimeter surface and 
said second perimeter surface for sealing said at least one filling 
between said first bread layer and said second bread layer;
And the crust portion of said first bread layer and said second bread 
layer has been removed.
wherein Said crimped edge includes a plurality of Spaced apart 
depressions for increasing the bond of said crimped edge.
Wherein Said crimped edge is produced by using a circular cutting 
press 4 inches in diameter with evenly spaced rounded flanges spaced 
around the diameter of the cutting press every 0.25 inches for sealing 
said bread layers.

Patent Invalidity – Novel Anticipation/Obviousness

IRWIN IP LLP and MILLER JOHNSON
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Patent Infringement

This Photo by Unknown Author is licensed under 
CC BY-SA

Image credit: https://gallanttiger.com/Image by Juliamay9 from Pixabay

IRWIN IP LLP and MILLER JOHNSON

https://en.wikipedia.org/wiki/File:Peanut-Butter-Jelly-Sandwich.jpg
https://creativecommons.org/licenses/by-sa/3.0/
https://creativecommons.org/licenses/by-sa/3.0/
https://creativecommons.org/licenses/by-sa/3.0/
https://pixabay.com/users/juliamay9-50657091/?utm_source=link-attribution&utm_medium=referral&utm_campaign=image&utm_content=9641536
https://pixabay.com/?utm_source=link-attribution&utm_medium=referral&utm_campaign=image&utm_content=9641536
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What Really happened to the 
Uncrustables patent?
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• Patent was granted 1999
• In 2001, Smucker Co. sued Albie’s for violation of their “Sealed Crustless Sandwich” Patent
• Albie’s filed to request a reexamination of the patent in light of new prior art 
• Court found Albies did not infringe the Smucker patent
• Smucker sought to narrow their claims (jelly surrounded by peanut butter)
• Examiner rejected narrowed claim, Smucker appealed
• In 2006, Board of Patent Appeals reversed examiners reasons for rejection, but found new reasons 

to reject the patent.
• All Patent claims were canceled ... But Smucker obtained numerous trademarks 
• In 2025, Smucker files suit against Trader Joes for trademark infringement over their “Crustless 

Peanut Butter & Strawberry Jam Sandwiches”
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When Should I File My Patent?

IRWIN IP LLP and MILLER JOHNSON

• As Soon As Possible!
• US is a First-to-File system

• When your idea is “ready” or 
“functional”

• You Must File Within the 1 Year 
“grace period” of any Public 
Disclosure or Offer for Sale

• International filings may not have a 
“Grace period” for public 
disclosures
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Understanding
Trade Secrets
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Trade Secrets

IRWIN IP LLP and MILLER JOHNSON

What does a Trade Secret Protect?
• Secret formulas, processes, or 

techniques that are valuable because 
they are not publicly known

• Your “Secret Sauce”
 
Famous Examples:
• The Coca-Cola formula 
• Dr. Pepper’s flavor ingredients
• KFC’s spice blend
• Krispy Kreme’s donut recipe
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How do Trade Secrets Work?

IRWIN IP LLP and MILLER JOHNSON

• Figure out what needs to be kept secret
• Implement “Reasonable Efforts” to 

maintain secrecy, such as:
o Require NDAs for anyone working 

with the secret information
o Security procedures to protect the 

information

Properly maintained, allows you bring civil 
suits against unauthorized disclosure 
(from a former employee, for example)

Once the secret is out, protection is lost
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Why use Trade Secrets?

IRWIN IP LLP and MILLER JOHNSON

• Trade Secrets have no term – they are 
effective as long as the “secret” is kept

• There is no public disclosure
• No filing or application process

BUT 
• Susceptible to independent 

development and reverse engineering
• Overlapping Federal & State laws that 

cover trade secret misappropriation
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When Should I File for a Trade Secret?

IRWIN IP LLP and MILLER JOHNSON

• You do not register trade secrets
• Instead, if you intend to maintain 

a trade secret, you must make 
“reasonable efforts” to keep such 
information secret: 
• NDA’s, limited access, training and 

policies, clear document marking, 
auditing your security policy, data 
encryption, etc.
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Copyrights
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Copyrights
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Examples
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Food Photography
• Menu photos
• Social media content
• Website imagery
• Promotional campaign 

photos

Important: Photo copyrights belong to 
the photographer unless assigned in 
writing

Video Content
• Recipe tutorials
• Behind-the-scenes kitchen 

content
• Brand documentaries
• Promotional reels
• Franchise training videos

Photo by Shameel mukkath: https://www.pexels.com/photo/fried-spring-rolls-with-white-cream-and-green-leaves-6089654/
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Examples
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Menus
• Original menu descriptions
• tasting menu narratives
• creative dish names 

(if sufficiently original)
• pairing explanation

Cookbooks / Recipe Books
• The expressive text in recipes 

(instructions, storytelling, 
commentary)

• Photos and layout
• Intro essays and chef stories

Important: Ingredient lists alone 
are not protected

Photo by Ron Lach : https://www.pexels.com/photo/a-person-holding-a-food-menu-8425210/
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Examples
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Website & Blog Content
• About Us page
• Founder story
• Blog posts (e.g., “The Art of 

Pickles in Modern Cuisine”)
• Event descriptions
• Newsletter content

Graphic Design
• Menu layout design
• Illustrated menus
• Branded icons or artwork
• Custom typography
• Wall art created for the space

Photo by Tranmautritam: https://www.pexels.com/photo/full-frame-shot-of-computer-326514/
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Examples
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Literature

Art and Graphic Design

Architectural Work

Digital Apps / Software

Music & Lyrics

Choreography / Performances

More

Photo by Nataliya Vaitkevich: https://www.pexels.com/photo/close-up-of-a-phone-screen-8939516/
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What’s NOT available for Copyright

IRWIN IP LLP and MILLER JOHNSON

 Recipes (Ingredient lists / Instructions*)
 Cooking methods
 Food presentation style
 Flavor combinations
 Restaurant concepts
 Slogans
 Titles or Short Phrases
 Ideas or Facts

… but some of these may be protectable by
   trademark, patents, and trade secrets
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Copyrights

Exclusive Rights From a Copyright

● To reproduce their work

● To prepare derivative works

● To distribute their works

● To perform/display their work publicly

● Copying an original expression from a copyrighted work 
without the owner's permission is copyright infringement

● Protection starts automatically when your work is created and fixed

Registration not required, but strongly encouraged for 
the benefits of statutory damages and attorney fees

IRWIN IP LLP and MILLER JOHNSON
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Why Registeration Matters

Registration with the U.S. Copyright Offices gives you:

● Public record of ownership
● Evidence of copyright validity
● The right to sue in federal court
● Eligibility for statutory damages

○ $750-$30,000 per work infringed, or if willful infringement, up to $150,000
● Eligibility for an award of attorney fees
● Public record of ownership

Without Registration, enforcement of 
your right is harder and less valuable

IRWIN IP LLP and MILLER JOHNSON
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Copyright Registration Process

Draft Stage

• Benefits
• Bringing a copyright 

infringement action
• Evidence of copyright validity
• Presumption of ownership
• Statutory damages

▪ $750-$30,000 per work 
infringed

▪ Or if willful infringement, up to 
$150,000

• Attorney fees 

IRWIN IP LLP and MILLER JOHNSON
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How to Register Your Copyright

Action Stage

• Determine eligibility
• Single v. group registration
• Go to www.copyright.gov/registration/ 
• Complete appropriate application based on work 

and copyright type
• Pay the filing fees

• Up to $500 for group works
• Fees are non-refundable 

• Send a copy of the work to the U.S. Copyright Office
• Receive approval and copyright certificate
• Maintain copyright protection

Timeline
• Typically takes 3-9 months from filing copyright 

application to receive certificate of registration

IRWIN IP LLP and MILLER JOHNSON

http://www.copyright.gov/registration/
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Copyrights
● Example: © 2025 Owner Name

● Copyright: Can use the © symbol, “copyright” or the abbreviation 
“Copr.”

● Year of publication: When the work was first published. If the work is 
unpublished, indicate that, too, for example, “Unpublished Work © 
2025 John Doe.”

● Copyright owner’s name: Name of the author(s)/creator(s) or the 
entity that owns the commissioned work for hire.

IRWIN IP LLP and MILLER JOHNSON
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When Should I Register my Copyrights?

IRWIN IP LLP and MILLER JOHNSON

• As soon as your work is created

• Before or within 3 months of 
publication

• Before infringement occurs

• Before seeking enforcement
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Understanding 
Trademarks
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Definition of Trademarks
“Trademarks protect brands – including logos, taglines, and even 
company names – from imitation.” – US Chamber of Commerce

○ Act as source identifiers
○ Distinguishes your branding from competitors
○ Prevent imitation
○ Need to use the trademark 
○ Registration is not required but strongly encouraged

Trademarks identify you as the source of the goods and/or 
services that you offer and can include:

○ Logo on your products (albums, T-shirts, posters)
○ Use of your marks on receipts and email signatures
○ Use of your marks on social media content
○ Website/domain name 
○ Services like live shows

IRWIN IP LLP and MILLER JOHNSON
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Trademarks

E.g. Windy City 
Landscaping

E.g. Shoreline 
Spirits

E.g. Verizon, 
TikTok, AppleNotice of Trademarks

E.g. Just Do It®

IRWIN IP LLP and MILLER JOHNSON
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Trademark Application Timeline
1. Application filed - ~$350 per class of goods/services +Attorney Fees
2. USPTO reviews application
3. USPTO approval or refusal:

1. Approves trademark and publishes it for opposition
2. Refuses to register your trademark, so USPTO issues letter (office 

action)
4. Response to office action:

1. Submit a timely and complete response to the office action
2. You don’t respond and your application is abandoned

5. Repeat steps 3–4, as required
6. Appeal

1. File an appeal and/or submit a timely and complete response to 
final letter

2. You don’t file an appeal or fix remaining issues and your application 
is abandoned

7. USPTO approves trademark or TTAB processes your appeal
8. USPTO registers trademark
9. File Section 8 declaration or Section 8 declaration and Section 9 renewal

IRWIN IP LLP and MILLER JOHNSON
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Types of Trademark Applications

Used-Based TM

• Requires evidence of use in interstate commerce at time of filing

• Pros: Cheaper and faster to register than ITU

Intent to Use TM 

• Have not used mark in interstate commerce yet, but individual has a "bona fide intent to use" the TM 
in interstate commerce

• Pros: Have TM rights before using the TM, gives nationwide protection for the rights holder

• Cons: Longer to obtain because additional step compared to used-based TM application

• Notice of allowance

• Within 6 months from the mailing date of the notice of allowance, must submit statement of use 
which includes evidence of use of the mark in interstate commerce

• Can file for 5–6 month extensions for a total time of 3 years from the notice of allowance

• Past the 3-year period and there is no evidence of use submitted, then the application must be 
refiled

IRWIN IP LLP and MILLER JOHNSON
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Trademark Classes

Restaurant and Franchise marks: IN-N-OUT BURGER, 
SHAKE SHACK, THE CHEESECAKE FACTORY

IRWIN IP LLP and MILLER JOHNSON

Slogans: “One Love” Raising Cane’s

Food Preparation Mark: “Animal Style” In-N-Out

Trade Dress: “look and feel” 
Apple Showroom, Shape of Goldfish crackers, 

● International Classes 1-35 (Goods), 35-45 (Services)
● Most Relevant to the Food, Beverage, and Restaurant Entrepreneurs:

○ 29: Meat and Processed Foods (Prepped and Packaged Foods)
○ 30: Staple Foods (Sauces, Seasonings, Coffee Beans)
○ 32: Light Beverages
○ 33: Wines and Spirits
○ 43: Hotels and Restaurants
BUT ALSO:
○ 25: Clothing (Merchandise!)
○ 35: Advertising and Business (Franchising)
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Common Trademark Mistakes
• Using the mark inconsistently or having multiple marks across products
• Not using the mark in commerce (or not documenting the uses)
• Not evaluating the strength of the trademark; choosing a generic or descriptive mark 

(e.g. “smooth” for skincare products or “green market” for a vegetable store)
• Not doing a “clearance search” before committing time and money to developing the 

name/brand
• Incorrectly using or leaving off , ℠ or ® markers
• When registering the mark, choosing the wrong trademark class(es) for the product or 

service
• Ignoring the deadline for mark renewal and renewal fees
• Failing to police your marks
• Not filing a new trademark application when goods/services change

IRWIN IP LLP and MILLER JOHNSON



47

When Should I File?

IRWIN IP LLP and MILLER JOHNSON

• Before you start using a mark

• After use has begun to strengthen 
and monitor the mark

• As soon as you find out someone 
might be infringing your mark
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Takeaways and 
IIP Resources
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• You think someone is infringing any 
of your IP rights

• Someone accuses you of infringing 
their IP rights

• You want to file for a patent, 
trademark, or copyright

• You want to license IP to or from 
another company

49

When Should I Call an Attorney?

IRWIN IP LLP and MILLER JOHNSON



• Create original content and/or get permission

• Properly attribute third party content

• Double check that your IP is registered

• Remember to maintain and renew registrations

• Regularly monitor the market for infringers

• Partner with third-parties who monitor for 
infringing marks, technologies, or works of art

• Do not wait once you have knowledge that someone is 
violating your IP rights

• Use cease and desist letters to put infringers on notice 
of their infringement

• Consult with an IP attorney regarding licensing and 
litigation options 

50

Best Practices for Enforcing IP Rights 

IRWIN IP LLP and MILLER JOHNSON
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IIP Resources
We have a myriad of presentations and 
resources for patents, copyrights, 
trademarks, and trade secrets and 
associated statutes, federal practices and 
procedures.

Check out: 
https://irwinip.com/resources/ 

• Trade Secrets Map
• Local Rules Map
• Presentations

IRWIN IP LLP and MILLER JOHNSON

https://irwinip.com/resources/
https://irwinip.com/resources/trade-secrets-map/
https://irwinip.com/resources/trade-secrets-map/
https://irwinip.com/resources/local-rules-map/
https://irwinip.com/resources/local-rules-map/
https://irwinip.com/resources/presentations/
https://irwinip.com/resources/presentations/
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Contact Us

150 N Wacker Drive Suite 700

Chicago, IL 60606

(312) 667-6080

irwinip.com

IRWIN IP LLP

Robyn Bowland

rbowland@irwinip.com 

(312) 667-6284

millerjohnson.com

Kyle Watson

kwatson@irwinip.com 

(312) 248-2604

mailto:austinc@millerjohnson.com
mailto:austinc@millerjohnson.com
mailto:austinc@millerjohnson.com
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