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Irwin IP & Nixon Peabody

• Resolve intellectual property (patent, trademark, copyright, and trade secret) 
disputes

• Strategize with and help our clients navigate protecting their own intellectual 
property and operate their businesses in light of others’ intellectual property.

• Assist with copyright protection, and trademark and brand protection

• Serve clients worldwide
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Who We Are

Reid Huefner

• Handling IP issues for 20 years

• Clientele has included toy and game 
inventors, photographers, musicians, 
and other creatives

• Previous reseller of 
board/card games

• Father of four D&D playing kids

Victoria Hanson

• Handling IP disputes and 
protecting branding and 
business names for 5+ 
years

• Assisted toy makers and 
gamemakers with 
obtaining trademarks

Michael Gray

▪ 20 years of IP litigation 
experience

▪ Mechanical engineer

▪ Navy nuclear power 
veteran
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***Disclaimer***
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These materials and this presentation are for public information and have been 
prepared solely for informational and entertainment purposes to contribute to the 
understanding of American intellectual property law. These materials and this 
presentation reflect only the personal views of the authors and are not individualized 
legal advice. It is understood that each case is fact-specific, and that the appropriate 
solution to any case will vary. Additionally, numerous concepts have been over-
simplified for clarity. Therefore, these materials and this presentation may or may not 
be relevant to any particular situation. Thus, the authors and Irwin IP cannot be bound 
to the comments expressed in these materials or during the presentation. The 
presentation of these materials does not establish any form of attorney-client 
relationship with the authors or Irwin IP LLP or Nixon Peabody. While every attempt 
has been made to present accurate information and materials, both the authors and 
Irwin IP or Nixon Peabody disclaim liability for any errors or omissions.
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5

• Introduction to Intellectual Property

• Trademarks

• Copyrights

• Patent

• AI

• NDAs

Agenda
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What is Intellectual Property?
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• Utility:
New and useful 
inventions 

• Design:
Ornamental 
appearance

• Ex. drone, GPS, 
iPhone, shoe 
design, modular 
connectors, dice 
mechanism, etc.

• Word, phrase, symbol, 
design, sound, or other 
things that identifies the 
source of goods or 
services

• Ex. Starbucks brand 
coffee; Amazon brand 
online shopping 
platform; Tiffany logo, 
color scheme, and box; 
Play Doh name and 
smell; etc.

• Creative expression 
of an idea

• Ex. book, movie, 
photograph, art, 
some software 
source code, card 
illustrations, rule 
book text, etc.

• Valuable formulas, 
processes, patterns, 
or compilations of 
information 
kept secret to 
maintain a 
competitive example

• Ex. Coca-Cola recipe, 
Google and Amazon 
Algorithm, WD-40 
formula, play testing 
data, manufacturing 
processes, etc.

Patents Trademarks Copyrights Trade Secrets
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Different Types of IP All in One Game
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Patents

Utility – new and useful inventions

Design – ornamental appearance

Trademarks
Word, phrase, symbol, 
design, or other that 
identifies your goods 
or services

Trade Secret
Specialized 
knowledge kept 
secret to maintain 
a competitive 
advantage 

Copyright
Expression of an idea
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Different Types of IP All in One Game
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“Nemesis System” 
game mechanic

Patents Trademarks Copyrights Trade Secrets

Name, stylized logo, 
some interfaces

Story, dialogue, 
music, visuals, art, 
and cinematic 
scenes and some 
software

Proprietary 
information (source 
code, proprietary 
algorithms, and game 
engine technology) not 
shared with the public 88



Trademarks
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How do Trademarks work?
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• Trademark = “source identifier” that indicates the origin of goods or services 

• exclusive right to use a distinctive mark to identify your goods or services and 
prevent others from using a confusingly similar mark for related products or 
services

• Strength of trademark and how much protection it gets is determined by its 
distinctiveness
• Fanciful – “MATTEL” when used with toys; “LEGO” for toy building blocks

• Arbitrary - “APPLE” when used with phones; “CABBAGE PATCH KIDS” for dolls

• Suggestive – “HOT WHEELS” for toy cars; “AMERICAN GIRL” for dolls

• Descriptive – “ETCH-A-SKETCH” for sketch toy

• Generic  - “CARD GAME” for card game

• Note the case of the YO-YO
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What Can Be Protected by Trademarks
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Protects the toy or game’s brand identity, including its 
name, logo, slogans, packaging, but not the toy itself

Even smells! The smell of Playdoh is trademarked

Trademarks can also protect trade dress, which extends to 
things like packaging and product appearance 

General Motors v. Lanard Toys
G.I. Joe toy infringed General Motors’ Hummer trademarks for the general shape of the vehicles and appearance of the grille 
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Limits of Trademark Protection?
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“The Parties are advised to chill.”

Despite Mattel’s extremely famous trademarks for Barbie’s name, appearance, etc. 
the court did not find that MCA’s song, a parody, infringed the marks or damaged their 
marketability.

Mattel, Inc. v. MCA Records

12

Louis Vuitton v. Haute Diggity Dog

• Geographic limitations, generic, abandonment, parody 



Why Register Your Trademark with the USPTO?
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• Gives nationwide protection over brand identity

• Helps toy and game brands stand out in crowded markets

• Gives value to your brand

• Legal presumption that you own the trademark and have the right to use 
it

• Right to bring a lawsuit concerning the trademark in federal court

• May use the federal trademark registration symbol, ®, with your 
trademark
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Common Trademark Mistakes
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Obtaining domain name or registering your business entity ≠ protection

Not doing a “clearance search” before committing time and money
Trademark Electronic Search System (TESS)

Using a weak or descriptive mark

Not using  or ® - use  when unregistered and ® once registered 

Failing to take action against infringers

When to call an attorney

• Ideally, before start using a mark

• Afterwards, to strengthen the 
mark

• Cost is relatively low
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https://tmsearch.uspto.gov/bin/gate.exe?f=login&p_lang=english&p_d=trmk


Copyrights
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What can be protected?
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Copyright = original work of authorship fixed in a tangible medium

Visual designs, sculpture, figurines: Appearance of a toy, like a doll's 
face, a stuffed animal's specific shape, or a building set's unique 
components. 

Music and Audio: toys with original music or sound recordings

Artwork and graphics: Original illustrations, characters, and graphics 
used on the toy, its packaging, or in marketing materials

Written content: Instructions, storylines, and other literary works 
associated with the toy

Software: The code and graphical user interfaces for interactive toys
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Examples
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• Barbie doll features, clothing, accessories

• Instructions for LEGO set

• Pokemon trading cards

• Harry Potter video game
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Limits to Copyright Protection?
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DaVinci Editrice v. ZiKo Games

▪ Copyrights protects the expression of an idea, not the underlying idea

▪ For games, that means that game concepts and mechanics, rules, etc. cannot be 
protected by copyright—this was the reason that Legends of Three Kingdoms was 
not found to infringe BANG! or

18



What Exclusive Rights Does an Author Have 
Under Copyright Law?
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To reproduce their work

To prepare derivative works

To distribute their works

To perform/display their work publicly

Copyright infringement = Doing one of these things without the owner’s permission

But consider fair use 
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Why Copyright Your Work? 
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• Copyright rights establish immediately in creation BUT recommend 
copyright registration

• Gives you right to sue infringers in court

• Importantly, copyright registration entitles you to statutory damages 
($750-$30,000) and willful damages
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Common Copyright Mistakes
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▪ Waiting until after ripped off to register

▪ Assuming you own the copyright for 
something you created at work

▪ Failing to consider what you can and cannot 
use from other sources

Common myths - Copying okay if 

▪ Use of less than 30%

▪ Use of less than 200 words

▪ I change at least 25%

▪ I say where I got it from

▪ I found it online

▪ Everyone else doing it

When to call an attorney

▪ Earlier the better

▪ Or – upon infringement

▪ Registration is CHEAP
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Patents
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What Exclusive Rights Does an Inventor Have 
Under Patent Law?
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A utility patent creates an exclusive right for an inventor (or holder) to make, use, sell, 
or import a new and useful device, method, composition of matter, or article of 
manufacture—this lasts 20 years from the date of filing. 

A design patent creates the same exclusive rights for the ornamental appearance of 
an article of manufacture—this lasts 15 years from the date of grant.

Making, using, or distributing a patented invention (or, sometimes, a close alternative) 
is patent infringement.
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The Power of Patents
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Patents have a heavy influence on media that we interact such as:

Video Game Mechanics: Smart Devices:

Bioware’s 
Dialogue Wheel 
(Mass Effect)

Square’s Active 
Time Battle 
(Final Fantasy)

Apple’s rectangular 
tablet with rounded 
corners (resulted in a 
$1 billion jury verdict)
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Utility Patent Disputes: “Bunch O’ Balloons”
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Tinnus v. Telebrands

Bunch O’ Balloons patent owner won an injunction to stop Telebrands from selling 
Balloon Bonanza

The parties settled after 4 years of litigation with patent owner receiving over $31 
million in compensation.
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Design Patent Disputes: Footballs and Chalk
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Design patents, much easier to obtain but only protect design not ideas. Many large 
companies will have hundreds or even thousands of design patents on products or 
components of products as a result.

OddzOn and Lanard are two examples of the limitations—the design patents did not 
protect the broader concept of a finned football or pencil-shaped chalk dispenser, but 
rather only very specific ornamental features.

OddzOn Products v. Just Toys                                             Lanard & Toys v. Dolgencorp
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Intellectual Property and AI
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AI and Artwork
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• AI is being: 
• used to create graphics, designs, 

and actual products

• integrated into toys to create 
interactive, educational, and 
personalized experiences

• Used to brainstorm design ideas, 
features, materials, etc.

But what if AI suggests to you….
• Designs and graphics that infringe another person’s IP? 
• Features suggested covered by copyright or trademark law? 
• Names that are already existing trademarks?
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CAUTION: Using AI Comes with Risks
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▪ Using AI generated images or text may put you at risk for infringement claims

▪ If you outsource work to a designer, photographer, videographer, etc., should 
include a clause in your contracts that forbids, or warrants that no AI-generated 
content is used

▪ When creating, consider paying for a subscription that has cleared its database of 
AI input to minimize risks of infringement 

▪ If you use AI-generated images or text, this may prevent you from stopping 
others from copying your work
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Can I copyright a work that was developed using AI?
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General rules:

• Artificial intelligence cannot be an author of a work
• Follows Court precedent that a monkey named Naruto (really) could not be 

an author for a selfie that it took.

• User of AI cannot be author unless they make substantial 
changes to the AI generated output.
• Must disclaim more than de minimis AI-generated content

• Even if a human was the author of the input, that does not give 
them copyright over a derivative work created by AI. 

Say you use an AI platform to create a card game or board game including the designs and 
rules. Can you protect that card game or board game?
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Other Considerations

31

• Get certification if needed: products (i.e., children’s toys) intended for 12 
years and under are required to be certified

• Consider forming a business to separate business’s liabilities from your 
personal assets

• Consider getting products liability insurance

• Use NDAs to protect your work

31



NDAs and AI
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Non-Disclosure Agreements (NDAs)

• Contractual agreement between parties to protect both 
sides

• Possible dynamics
• Small inventor / licensor disclosing to large distributor

• Two equal sized companies collaborating on new project

• Agree in writing BEFORE disclosure takes place

• Read and understand the NDA and negotiate as needed
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Where to get an NDA?

• Grab a sample copy from the internet?

• Use AI to create?

• Opposing party already has one?
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Why not just use AI?

• Recent NDA prompt to 3 AI
• Microsoft Co-Pilot

• Microsoft Co-Pilot – Deep Think

• Harvey (legal-specific AI)

• What did they miss?

• What are potential areas that another 
example may miss?
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Important NDA elements

• Jurisdiction / venue / choice of law / 
stipulation

• Duration of protection – important for both 
sides

• Compelled disclosure – protocol 

• Archival copies permitted?

• LinkedIn post for AI-specific details



Contact Us
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Reid Huefner

rhuefner@irwinip.com

(312) 667-6083

150 N Wacker Drive, 
Suite 700, Chicago IL

Victoria Hanson

vhanson@irwinip.com

(312) 667-6083

150 N Wacker Drive, 
Suite 700, Chicago IL

Set up free consultation – 
Openings available tomorrow
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Michael Gray

mgray@nixonpeabody.com

(312) 977-4350

70 W. Madison Street, 
Suite 5200, Chicago IL

mailto:rhuefner@irwinip.com
mailto:rhuefner@irwinip.com
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