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Irwin IP

Jason Keener

• Handling IP issues for 18+ years
• Represented Games Workshop and 

other game companies in IP matters 
• Ork player in Warhammer 40k
• Father of two D&D playing daughters

Andy Himebaugh

• Handling IP issues for 2+ years
• Litigated IP disputes before five 

different courts
• Burn Deck Player in Magic: the 

Gathering
• Highest Wordle Streak: 57



***Disclaimer***
These materials and this presentation are for public information and 
have been prepared solely for informational and entertainment purposes 
to contribute to the understanding of American intellectual property law.  
These materials and this presentation reflect only the personal views of 
the authors and are not individualized legal advice.  It is understood that 
each case is fact-specific, and that the appropriate solution to any case 
will vary.  Additionally, numerous concepts have been over-simplified for 
clarity.  Therefore, these materials and this presentation may or may not 
be relevant to any particular situation.  Thus, the authors and Irwin IP 
cannot be bound to the comments expressed in these materials or during 
the presentation.  The presentation of these materials does not establish 
any form of attorney-client relationship with the authors or Irwin IP LLC.  
While every attempt has been made to present accurate information and 
materials, both the authors and Irwin IP disclaim liability for any errors 
or omissions.



What is IP?

Patents
Utility - New 
and useful 
inventions

Design -
ornamental 
appearance

Copyrights
Expression of an 
idea

Trademarks
Word, phrase, 
symbol, design, 
or other that 
identifies your 
goods or 
services

Trade Secret
Specialized 
knowledge kept 
secret to 
maintain a 
competitive 
advantage



What Can Be Protected by Trademarks?

General Motors v. Lanard Toys

• Trademarks can also protect trade dress, which extends to 
things like packaging and product appearance

• G.I. Joe toy infringed General Motors’ Hummer trademarks for 
the general shape of the vehicles and appearance of the 
grille



Limits of Trademark Protection?

Despite Mattel’s extremely famous trademarks for Barbie’s 
name, appearance, etc. the court did not find that MCA’s song, a 
parody, infringed the marks or damaged their marketability. 

Mattel, Inc. v. MCA Records



Common Trademark Mistakes

 When to call an attorney

 Ideally, before start using a mark

 Afterwards, to strengthen the mark

 Cost is relatively low

 Not using ™ or ®

 Not doing “clearance search” before committing time 
and money

 Trademark Electronic Search System (TESS)

 Ignoring ability to reserve a name before launch

 Failing to take action against infringers

 Not paying attention to field of use



What Can Be Protected by Copyright?

Wizards of the Coast LLC. v. Cryptozoic entertainment, LLC
• Wizards alleged that Magic: The Gathering’s cards, plot, elements, 

circumstances, play sequence, flow, pace, creatures, and selection and overall 
arrangement of elements were copied identically by Cryptozoic in Hex.

• Did Wizards’ copyright really cover all of that? Most likely just some of it.
• Wizards also alleged infringement of its patents and trademarks on similar 

grounds—the parties settled out of court.



Limits to Copyright Protection?

DaVinci Editrice v. ZiKo Games

• Copyrights protects the expression of an idea, not the underlying idea
• For games, that means that game concepts and mechanics, rules, etc. cannot be 

protected by copyright—this was the reason that Legends of Three Kingdoms was 
not found to infringe BANG! or

compared to:



Common Copyright Mistakes

 When to call an attorney

 Earlier the better

 Or – upon infringement

 Registration is CHEAP

 Waiting until after ripped off to register

 Relying on “poor man’s copyright”

 Failing to consider what you can and cannot use from 
other sources

 Common myths - Copying okay if 

 Use of less than 30%

 Use of less than 200 words

 I change at least 25%

 I say where I got it from

 I found it online

 Everyone else doing it

https://www.copyright.gov/registration/



Bringing Trademark and Copyright Together
Games Workshop Ltd. V. Chapterhouse Studios LLC

• Copyright - Making figures where 
artwork shows what they look 
like, but the company didn’t 
release the figures yet

• Copyright - Making “bits” for 
customization that use same 
underlying parts, such as Space 
Marine shoulder pads

• Trademark – Making new figure designs but marketing them 
for various Games Workshop races and characters 
(Dark Eldar, Imperial Guard, Chaos Space Marines, etc.)



What Can Be Protected by Patents?

Stay Tuned: Frank Sardone



Utility Patent Disputes: “Bunch O’ Balloons”

Tinnus v. Telebrands

• Bunch O Baloons patent owner won an injunction to stop 
Telebrands from selling Balloon Bonanza

• The parties settled after 4 years of litigation with patent 
owner receiving over $31 million in compensation.



Design Patent Disputes: Footballs and Chalk

OddzOn Products v. Just Toys Lanard & Toys v. Dolgencorp

• Design patents, much easier to obtain but only protect design 
not ideas. Many large companies will have hundreds or even 
thousands of design patents on products or components of 
products as a result.

• OddzOn and Lanard are two examples of the limitations—the 
design patents did not protect the broader concept of a finned 
football or pencil-shaped chalk dispenser, but rather only very 
specific ornamental features.



Where to go from here…AI and NFTs?
• Can AI or other non-humans be an 

author or inventor?
• Monkey photographer – No
• AI artwork (Craiyon) – No
• Author using AI (Craiyon) - ???

• Does owning an NFT provide any 
copyrights?
• No…
• But blockchain can still be 

useful to distribute IP rights for 
purposes of crowdfunding, 
royalties, etc.



Is there someone I can talk to?

Jason Keener
jkeener@irwinip.com

(312) 667-6286
150 N. Wacker Drive, Suite 700

Chicago IL, 60606

Andy Himebaugh
ahimebaugh@irwinip.com

(312) 667-6098
150 N. Wacker Drive, Suite 700

Chicago, IL 60606

Set up an appointment with us: 
https://calendly.com/andyhimebaugh/irwin_ip_pop. 


